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Automakers are increasingly turning to arbitration agreements as a 

tool for trimming and defending putative class action lawsuits, but 

their efforts have been met with mixed results. 

 

The argument for compelling arbitration seems simple enough: The 

plaintiffs cannot pursue a class action in court because they agreed 

to arbitrate their claims. And because at least some of the plaintiffs 

agreed to arbitration, a class cannot be certified because individual 

issues predominate — namely, whether each plaintiff has agreed to 

arbitrate. 

 

But the simple quickly becomes complicated because consumers and 

automakers rarely have a direct contractual relationship. Consumers 

typically buy or lease a vehicle from a dealership, and those 

underlying sales or lease agreements — to which the automaker is 

not a signatory — contains the relevant arbitration provision. 

 

Automakers, then, must try to enforce arbitration provisions in 

contracts they did not sign. That extra step has taken courts into a 

thorny thicket of unsettled legal questions. 

 

The result is a growing and conflicting body of law. 

 

Last month, for example, the Superior Court of the State of California in Avendano v. Nissan 

North America denied Nissan's motion to compel arbitration based on an arbitration 

agreement in the sales contract between the plaintiff and a dealership.[1] 

 

In March, the U.S. District Court for the Middle District of Florida in Riley v. General Motors 

LLC similarly refused to let General Motors compel arbitration based on an arbitration 

provision in the purchase agreement between the plaintiff and a dealership.[2] 

 

On the other hand, the U.S. District Court for the Eastern District of Michigan in Harper v. 

GM LLC recently granted General Motors' motion to compel arbitration based on an 

arbitration provision in the sales agreement between a dealership and the plaintiff.[3] 

 

One week later, the Eastern District of Michigan again compelled arbitration in Lyman v. 

Ford Motor Co., granting Ford's request to send claims to arbitration based on a sales 

agreement between certain plaintiffs and third-party dealerships.[4] 

 

In this article, we try to make sense of these seemingly conflicted cases and highlight some 

of the factors courts are emphasizing when resolving an automaker's motion to compel 

arbitration. 

 

The "Arbitrability" Question and Confusion 

 

The Federal Arbitration Act provides that arbitration agreements "shall be valid, irrevocable, 

and enforceable."[5] 
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The U.S. Supreme Court's 2011 decision in AT&T Mobility LLC v. Concepcion emphasized 

that the act reflects "both a liberal federal policy favoring arbitration and the fundamental 

principle that arbitration is a matter of contract."[6] 

 

The U.S. Supreme Court also explained in 2019's Henry Schein Inc. v. Archer & White Sales 

Inc. that, as a matter of contract, parties can craft agreements that require an arbitrator to 

"decide not only the merits of a particular dispute but also gateway questions of 

arbitrability, such as whether the parties have agreed to arbitrate or whether their 

agreement covers a particular controversy."[7] 

 

So when a contract delegates arbitrability disputes to an arbitrator, courts must send such 

disputes to arbitration. This holds true "even if the court thinks that the argument that the 

arbitration agreement applies to a particular dispute is wholly groundless."[8] 

 

This guidance from the Supreme Court seems to require arbitration of any arbitrability 

dispute, including whether an automaker can compel arbitration based on an agreement 

between the plaintiff and a dealership. Some courts, however, have hesitated to follow such 

a rule, refusing to send arbitrability disputes to arbitration. 

 

On March 17, in Miranda-Trujillo v. Ford Motor Co., for example, the Los Angeles County 

Superior Court denied Ford's motion to compel arbitration, reasoning that, "[s]ince this 

matter involves an attempt to enforce an arbitration provision by a non-signatory, this court 

accordingly makes the determination concerning arbitrability."[9] 

 

The Middle District of Florida used similar reasoning in Riley, denying an automaker's 

motion to compel and reasoning that, whether a nonsignatory can compel a signatory to 

arbitration "is a question of whether the parties have agreed to arbitrate, and that is a 

question for the Court."[10] 

 

Yet other courts are more faithful to the Supreme Court's guidance. 

 

In Harper, for example, the Eastern District of Michigan highlighted language in the 

agreement between a plaintiff and a dealership requiring arbitration of "[a]ny and all claims 

or disputes of any kind," including disputes concerning "the arbitrability of the claim or 

dispute."[11] The court followed Supreme Court precedents in 2019's Lamps Plus Inc. v. 

Varela, and held that this language delegated to arbitration all "gateway" questions of 

arbitrability.[12] 

 

Likewise, in 2021, the U.S. District Court for the Southern District of Florida in Tyman v. 

Ford Motor Co. granted a motion to compel arbitration pursuant to arbitration clauses in 

agreements between the plaintiff and a dealership.[13] The automaker could enforce the 

arbitration agreements pursuant to the doctrine of "equitable estoppel" because the 

plaintiff's claims flowed from the two underlying contracts containing the arbitration 

agreements.[14] 

 

Another example is 2012's Mance v. Mercedes-Benz USA, where the U.S. District Court for 

the Northern District of California allowed Mercedes-Benz to enforce an arbitration provision 

in the sales contract between a dealer and the plaintiff.[15] The court also applied equitable 

estoppel, reasoning that the sales contract allowed the plaintiff to obtain a warranty for his 

vehicle, and the plaintiff was alleging violations of that warranty. 

 

Thus, "it would not be fair to allow [the plaintiff] to rely upon his signing the contract to buy 

the car and get the warranty but to prevent Mercedes-Benz from attempting to enforce the 
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contract's arbitration clause."[16] 

 

The Northern District of California also relied on equitable estoppel when compelling 

arbitration in 2021's Reykhel v. BMW of North America LLC.[17] The plaintiff sued BMW for 

breach of an express warranty in a lease agreement with the dealership, and the court 

reasoned that the plaintiff could not evade one term of that agreement — e.g., 

arbitration — while seeking to enforce its other terms — e.g., warranties.[18] 

 

Five Factors Driving Judicial Outcomes 

 

A close reading of the cases reveals five factors that are driving the seeming disparate 

outcomes in this developing area of law. 

 

First, does the underlying contract have an express delegation clause? In Harper, the 

contract expressly required arbitration of "the arbitrability of the claim or dispute."[19] 

Courts generally agree that such language clearly delegates the arbitrability question to an 

arbitrator. 

 

Yet even without such express language, a contract might still require arbitration of disputes 

about validity, enforceability, or scope of the arbitration agreement. Some courts have 

found such language sufficient to require arbitration of threshold arbitrability disputes.[20] 

 

Some courts also have found significant whether the underlying contracts incorporate the 

rules of the American Arbitration Association. Those rules provide that the arbitrator "shall 

have the power to rule on his or her own jurisdiction, including any objections with respect 

to the existence, scope, or validity of the arbitration agreement or to the arbitrability of any 

claim."[21] 

 

Thus, according to the U.S. Court of Appeals for the Sixth Circuit, "incorporation of the AAA 

Rules shows that the parties 'clearly and unmistakably' agreed that the arbitrator would 

decide questions of arbitrability."[22] 

 

Second, does the underlying contract cover disputes relating to the "condition" of the 

vehicle, as opposed to only those disputes relating to the "purchase" or "lease" of the 

vehicle? 

 

Some courts — like the Court of Appeal of the State of California, Third Appellate District in 

its 2020 decision in Felisilda v. FCA US LLC — have reasoned that language covering the 

condition of the vehicle expands the arbitration provision beyond just the immediate 

relationship between the consumer and the dealership.[23] 

 

Third, does the arbitration provision cover claims against a "non-party" or any "relationship" 

that results from the underlying sale or lease agreement? Some courts, like the Fifth Circuit 

in its 2008 decision in Sherer v. Green Tree Servicing LLC, have reasoned that such 

language signals an intent for the arbitration agreement to cover claims against nonparties, 

as concluding otherwise would render such "non-party" language superfluous.[24] 

 

Fourth, does the applicable state law allow a nonsignatory to use equitable estoppel to 

compel a signatory to arbitration? The contract might have a choice-of-law provision; if not, 

a choice-of-law analysis is required. 

 

The substantive law matters because states have different rules for equitable estoppel — 

and as noted in the Eastern District of Michigan's 2021 decision in Straub v. Ford Motor 
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Co. — whether "a nonsignatory to an agreement containing an arbitration clause may 

compel a signatory to arbitrate pursuant to equitable estoppel is governed by state 

law."[25] 

 

Notably, the law here is developing too. Some states have not clearly resolved whether 

equitable estoppel allows a nonsignatory to compel a signatory to arbitration.[26] 

 

Fifth, did the automaker timely move to compel arbitration? If not, the automaker might be 

vulnerable to waiver arguments. 

 

Here again, the law of waiver is still developing. 

 

Some cases, including Lyman, hold that waiver questions are an arbitrability issue that must 

be resolved in arbitration.[27] But other cases, including Speerly v. General Motors 

LLC, also from the Eastern District of Michigan, have refused to send waiver questions to 

arbitration when the automaker engaged in litigation and sought "dispositive rulings from 

the Court" before moving to compel.[28] 

 

Conclusion 

 

Although the case law in this area is developing rapidly, anyone evaluating the viability of a 

motion to compel arbitration should start in the usual places: the language of the contract 

and the governing law. Those things might not provide a clear answer in every case, but 

they at least provide some guideposts for what will drive the court's legal analysis. 
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